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CONSTRUCTION CONTRACTS BILL 2004 
Consideration in Detail 

Resumed from an earlier stage of the sitting.  

Debate was interrupted after clauses 13 to 23 had been agreed to.   

Clauses 24 to 29 -  
Mr R.F. JOHNSON:  I am more than happy to deal en bloc with clauses 24 to 29, which form divisions 1 and 2 
of part 3 of the Bill.   

Clauses put and passed.   

Clauses 30 to 37 -  
Mr R.F. JOHNSON:  I will make some general comments and seek clarification on clauses 34 and 35 with 
regard to the cost to the parties for disputed payments.  Will the minister clarify the costs it is envisaged the 
parties will pay?  Will the person who brings the claim to the adjudicator and the defender of the claim pay an 
equal amount of the costs?  Will the minister explain the certificates of completion under clause 35, so that it is 
on the record?  I can see what the Bill says, but I would like the minister to clarify it.   

Ms A.J. MacTIERNAN:  A problem that often faces the David and Goliath struggles between a subcontractor 
and a principal is the capability of the larger player to accumulate legal costs that must be borne by the 
unsuccessful party.  Often a subcontractor may be reluctant to enter into a legal dispute with a big player, 
because of the legal fees the subcontractor would potentially be exposed to if he lost the case.  The system that 
has been proposed under this Bill seeks to address that situation by requiring that each party bear its own cost.  
Therefore, a subcontractor whose mate down the road helped him or whose suburban or country lawyer 
represented him, would not have to panic because the principal had engaged a top legal firm.  It might make it a 
bit harder for the subcontractor to win the case, but he would not be staring down the barrel at the large legal 
costs that he might otherwise have to pay if he was unsuccessful.  The idea is to even up the balance between the 
parties to some extent by requiring, as is done under industrial relations legislation, that each party bear its own 
cost.  The parties will equally bear the cost of the adjudicator.  However, if a frivolous or vexatious claim was 
made, a particular provision would allow the adjudicator to award a cost as a deterrent to people making 
vexatious or frivolous claims.  Be warned! 

Mr R.F. JOHNSON:  I am always warned by the minister, and I take notice of her warnings.  I want the minister 
to expand on the costs that are involved in applying for rapid adjudication.  It costs money for an adjudicator to 
adjudicate.  What are those costs?  The aggrieved subcontractor and the principal contractor must both attend the 
adjudication process.  That process will cost money, regardless of the parties’ own costs, whether they hire a top 
QC from Victoria, hire a bush lawyer or represent themselves.  I assume that, in many instances, a lot of the 
smaller subcontractors will present their own cases.  They will not have a legal adviser.  They will present the 
facts to the adjudicator and argue why they believe they should be paid, and they will state the amount they 
believe they should be paid.  The main contractor would argue the opposite.  He would claim that the 
subcontractor had been paid and would not be paid any more.  If a subcontractor represented himself, he would 
bear a cost for going to the adjudicator.  It is not a free service.  There will be some cost involved.  Will the 
minister indicate how much that could cost?   

Ms A.J. MacTIERNAN:  I indicated that the parties would be required to jointly fund the cost of the adjudicator.  
It is envisaged that adjudicators will be drawn from the architect and engineering professions, for example.  I am 
advised that the rates they currently charge, which are modest compared with those of the legal profession, are 
between $150 and $200 an hour.  That is an approximation of the hourly rate that would be required to be paid.  
It is impossible for me to estimate how many hours would be involved in a case.  Obviously, that would require 
some knowledge of the complexity of the dispute.  Some disputes could be dealt with within an hour or two, and 
others may take a full day or even several days.   

Mr R.F. Johnson:  You said the rate would be between $150 and $200 an hour.  That would be the cost of a 
junior in a legal firm.   

Ms A.J. MacTIERNAN:  I am talking about the adjudicator.  Basically, they will be drawn from the practical 
professions.   

Mr R.F. Johnson:  I suggest that in legal firms the junior members charge about $150 an hour, but the more 
experienced lawyers would charge a lot more.   

Ms A.J. MacTIERNAN:  I am not talking about lawyers.   
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Mr R.F. Johnson:  It is relative to people who are professionals in other areas, such as architects and surveyors.  I 
assume that the Government would look to employ adjudicators from those two professions.  I would have 
thought that they would charge more than $150 an hour for their services.   

Ms A.J. MacTIERNAN:  I am going on the advice of my adviser.  I do not have a practical knowledge of what 
people are charging at the moment.  My advice is that the current rate - I will not swear on a stack of Bibles or a 
stack of Korans on this - is between $150 and $200 an hour.   

Mr R.F. Johnson:  Do you envisage the cost to both parties - irrespective of their own costs for legal 
representation - will be based on an hourly rate?  When they begin the adjudication process, they might not have 
a clue what it will cost them because if one side wants to keep the other side there for days to talk about the 
matter, it would cost the poor subcontractor a helluva lot more.  Will it be done on an hourly rate?   

Ms A.J. MacTIERNAN:  That is my understanding.   

Mr R.F. Johnson:  Will people be advised that that is the approximate hourly rate they will be charged?   

Ms A.J. MacTIERNAN:  There are two possibilities: the parties can agree to an adjudicator and agree to the rates 
that have been set by that adjudicator.  If they cannot agree, they could ask a prescribed appointee to nominate an 
adjudicator whose rates would be listed.  People will know from the outset exactly what the hourly rate is.  I do 
not believe that they would be able to get a definitive determination on the number of hours that the case would 
take.  None of these provisions is creating a miracle, and they will not provide 100 per cent protection.  
Nevertheless, some principals could seek to create havoc for a subbie by stringing out the process.  However, as 
I said, there are provisions in the legislation, so that if that sort of unreasonable conduct is engaged in, there is 
the possibility that costs will be awarded against a party who is conducting himself in a vexatious or frivolous 
way. 

Mr R.N. SWEETMAN:  I want to make a few comments, some of which refer to points that the member for 
Hillarys has raised.  The minister made a very good point.  The principal contractor is often able to lord it over a 
smaller contractor in the court situation.  Why will this not happen under the adjudicator’s model or 
arrangement?  For example, Consolidated Constructions Pty Ltd may not have been paying one of its subbies on 
the Marble Bar road.  It may have been disputing that the work was delivered in a conforming manner, let us say.  
Therefore, it may have said that it would not pay the subcontractor for that reason.  One would assume that a site 
visit by the adjudicator, or someone with the necessary skills, would be required so that he could adjudicate in 
that situation.  The adjudicator could appoint someone who was able to be his eyes to visit the location to 
determine whether the work conformed to the specification.  Alternatively, under the contract, would the 
adjudicator be able to go to the works supervisor to make a determination?  In the Marble Bar road situation, at 
the top there is the client, Main Roads Western Australia.  Is the adjudicator able to use the works superintendent 
- is he sufficiently independent in this process - to make a determination on something that the adjudicator is 
working out?  In that way, at least the costs would be kept within reasonable limits, and the adjudicator may not 
have to leave his office in Perth.  He could make a ruling based on information supplied from the site.   

Ms A.J. MacTIERNAN:  The processes will be largely determined by the adjudicator.  We will be looking for 
adjudicators who can act in a practical fashion, make an assessment of the level of the claim and ensure that they 
keep the costs appropriate to it.  In the first instance, the procedures will be carried out by way of an exchange of 
paperwork.  The adjudicator may believe that he or she cannot make a determination on the basis of the 
paperwork alone.  To some extent, the adjudicator’s preparedness to have a site inspection carried out by 
someone else will depend upon his or her assessment of whether that sort of expense can be justified, given the 
size of the claim.  It is always possible, of course, for the claimant and the respondent to lodge evidence.  They 
can both lodge declarations by works inspectors and those sorts of individuals that the member named, giving 
evidence about the condition of the work.  It does not necessarily mean that the adjudicator would be required to 
front up at the Marble Bar road to look at it.  Reports from either side could be taken into evidence. 

Mr R.N. Sweetman:  It has the capacity to drag it out, though. 

Ms A.J. MacTIERNAN:  It is very important to understand that we are not creating a miracle.  We will not 
produce a subcontractors’ paradise with this legislation.  It is about changing the balance, and improving the 
options and the protections for the subcontractors.  It will not remove entirely all risk and unfairness.  I know 
that many subcontractors that I have worked with over time have been threatened by the big builders that if they 
seek to take legal action, the big builders will counter-sue.  Some big and well-known builders have said to basic 
subbies, “You do that, and we will counter-sue you for defective work.  We will run up the legal costs, and you 
will lose your house.”  I have seen that happen in many instances.  This is a simpler and easier process, in which 
the risks to the subcontractor are fewer because of the availability of a rapid adjudication procedure under which 
it is not possible to hold the sword of Damocles of large legal costs over the head of the subcontractor.   

Clauses put and passed. 



Extract from Hansard 
[ASSEMBLY - Wednesday, 7 April 2004] 

 p1894b-1897a 
Mr Rob Johnson; Ms Alannah MacTiernan; Mr Rod Sweetman 

 [3] 

Clauses 38 to 43 put and passed. 

Clauses 44 to 46 -  
Mr R.F. JOHNSON:  In a way, this carries on from the previous clauses that we were dealing with about the 
adjudicator and the costs of the adjudicator.  It is interesting to note that clause 44(2) states - 

If an appointed adjudicator, within the prescribed time in section 31(2), dismisses an application for 
adjudication or makes a determination of the dispute, he or she is entitled - 

(a) to be paid for his or her work - 

That is obviously the cost of the adjudicator - 

(i) at a rate agreed between the adjudicator and the parties that is not more than the 
maximum rate, if any, prescribed by the regulations; 

Then it goes on to say more.  That clause gives the impression that perhaps a rate will be prescribed by 
regulation.  Is that the case, or am I misinterpreting it?   

Ms A.J. MacTIERNAN:  The intention is to have a regulatory regime in place, if it is needed.  In the first 
instance, it was not proposed to put in a prescribed limit, but basically to see what happens in the market.  If we 
find that people are pushing up the rates in a way that we believe is unreasonable, it will be possible to introduce 
a prescribed rate.   
Mr R.F. Johnson:  Which is probably what is covered in clause 51. 
Ms A.J. MacTIERNAN:  Yes. 
Clauses put and passed. 

Clauses 47 to 56 put and passed. 

Schedule 1 put and passed. 
Title put and passed. 
Leave granted to proceed forthwith to third reading.  

Third Reading 

MS A.J. MacTIERNAN (Armadale - Minister for Planning and Infrastructure) [2.59 pm]:  I move -  

That the Bill be now read a third time. 

MR R.F. JOHNSON (Hillarys) [2.59 pm]:  I promise I will be brief.  The Opposition supports this Bill; in fact, 
we have supported it, or, rather, the idea of it being introduced into this place, for three and a half years.  My 
only comment is, as I said in my contribution to the second reading debate, that it is better late than never.  Many 
subcontractors throughout Western Australia would not be suffering today if this Government had not sat on its 
hands and taken so long to introduce this Bill.  As you, Mr Speaker, know, a task force was set up when I was 
the Minister for Works; and Services.  The task force did months of work, including engaging in consultation 
and gathering information and evidence.  We would have introduced legislation within six to nine months after 
the last election.  I am really disappointed that the Government has spent three years, particularly the past 12 
months, doing nothing.  It is way past time for this Bill to be dealt with.  If this Bill had been introduced earlier - 
if the Government had not sat on its hands for such a long time - subcontractors throughout Western Australia 
would not be facing bankruptcy and liquidation today because their money would be secured, and they would be 
deemed as having secured retention moneys.  Unfortunately, none of the provisions in this Bill applies to them.  
In total, they have lost millions of dollars.  Hundreds, if not thousands, of jobs have been lost as a result of the 
delay in bringing this Bill before the House.   

We want to get this through as quickly as possible.  We support this Bill because we really feel for the 
subcontractors who are out there working extremely hard and paying off bank loans for their machinery and 
various other things.  In some instances, a subcontractor’s only significant asset in the world, his house, is on the 
line because of the situation we face, particularly with Consolidated Constructions Pty Ltd.  We support the Bill.   

I hope that the Government will progress this quickly in the other place.  We often deal with things in this House 
that get delayed in the upper House.  Very often the opposition parties are blamed for that delay.  I make it quite 
clear that the Government controls the business of the upper House.  It has control of the program of government 
business to be dealt with.  The minister is shaking her head, but she knows it is true. 

Ms A.J. MacTiernan:  That does not stop the filibuster.   

Mr R.F. JOHNSON:  The Leader of the House in the upper House decides which government business to bring 
on for debate.  All I would like is for the Government to show a commitment to debate this at the earliest 
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opportunity.  I think the minister would agree that we have dealt with this expeditiously.  We have made some 
comments and asked for clarification.  We have not filibustered during this debate whatsoever.  I hope the 
Government is serious about its commitment to small business people and subcontractors in Western Australia.  
They have our total support.  We will keep the Government accountable if it does not deal with this Bill 
expeditiously in the upper House.  We do not want those people to continue to face the same sort of problems 
they face today because of the lacklustre enthusiasm of the Government, which took three years to bring this Bill 
before the House.   

MS A.J. MacTIERNAN (Armadale - Minister for Planning and Infrastructure) [3.03 pm]:  I was going to, and I 
still will, compliment the contributions of the members for Hillarys and Ningaloo during the consideration in 
detail stage of this Bill.  It was a very useful and constructive discussion, and hopefully it will add to the bank of 
legal knowledge of the member for Hillarys.  

Mr R.F. Johnson:  I have learnt so much from you. 

Ms A.J. MacTIERNAN:  He has experienced an exponential growth in his legal knowledge and understanding of 
bankruptcy matters.   

I would not have otherwise raised this issue, but the member for Hillarys made me do it.  He raised the old 
furphy that he had it all in the bag.  The member was part of a Government that was in office for eight years.  At 
the eleventh-and-a-half hour in November 2000, three months before the expiration of its term, the coalition 
Government leapt into action and set up a task force chaired by Chris Baker.  All it had done at the time that the 
election was called - after eight years - was send out a few letters.  The task force had not compiled even a draft 
report.  It had not had any meetings.  It had not made a submission to Cabinet.  It had not got cabinet approval.  
It had not got legislation drafted.  We had to do all that detailed work.   

Mr R.F. Johnson interjected.   

Ms A.J. MacTIERNAN:  It took him seven years and nine months -  

Mr R.F. Johnson:  No, it did not; I was not a minister for seven years and nine months.   

Ms A.J. MacTIERNAN:  I will talk about the member then.  It took him one year and four months to get around 
to appointing a task force.  All the task force did was send out a few letters.   

Mr R.F. Johnson:  It took me 11 months to form the task force because I was very busy organising the Buy Local 
policy to help small business people throughout Western Australia.   

Ms A.J. MacTIERNAN:  He was very busy stomping grapes with curvaceous Italian lasses and rowing down 
sewers.   

Mr R.F. Johnson:  You’re jealous.   

Ms A.J. MacTIERNAN:  They are the sorts of things he was famous for.   

We have done the hard work.  I need to acknowledge the work of the member for Perth in this regard.  We 
consulted with industry.  We have tried to get the right balance between the competing interests, and to ensure 
that we do not tie the industry up with red tape while offering a reasonable level of protection.  All that hard 
work has been done under the regime of this Government, and we are now acting on it.  As we said during the 
consideration in detail stage of the debate, this legislation will not create a subcontractors’ paradise.  The 
construction industry will still be an industry that experiences risk.  However, this will help redress the balance 
and make it easier for subcontractors and contractors to get justice.  It will make them less vulnerable in that 
process.  We also hope that it will ensure a greater level of stability within the industry, because contractors and 
principals will not be able to get away with allowing debts to accumulate in the way they have traditionally.  I 
thank the members for their participation during the consideration in detail stage.  I thank all the people from the 
Department of Housing and Works, the member for Perth and the responsible ministers, initially Hon Tom 
Stephens and now Hon Nick Griffiths, for the work that has been done to prepare this reasonable package of 
legislation that will offer great benefit to the building industry.   

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


